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In this article, we consider topical issues of legal execution of
continuation or termination of labor relations with the head of
a legal entity when changing the composition of participants
or shareholders. We evaluate the action scenarios on imple-
mentation of the Kazakhstan legislation requirement to enter
into a new employment contract or terminate labor relations
with the head. The article also highlights certain legal risks
for the parties to labor relations and ways to mitigate some

of them.

INFLUENCE OF CHANGES

IN THE COMPOSITION OF PAR-

TICIPANTS (SHAREHOLDERS)

ON LABOR RELATIONS WITH

THE HEAD OF A LEGAL ENTITY

Legal Regulation

In case of changes in the owners
of shares or participatory interests in
the charter capital of a legal entity
(i.e. changes in the JSC shareholders
or LLP participants), labor relations
with employees continue without

any changes (Article 47 of the Labor
Code}).

However, the Labor Code estab-
lished another approach with respect
to the sole executive body, head and
members of the collective executive
body (collectively, the «<Head»).

Part 2 of paragraph 2 of Article
140 of the Labor Code (the «Prob-

I «Labor Code» — Labor Code No. 414-V
of the Republic of Kazakhstan dated 23
November 2015, as amended.

AQUITAS

lem Rule») literally establishes as
follows:

«In case of changes in the composition
of founders (participants, shareholders),
a new employment contract shall be
entered into with the head of the exec-
utive body, members of the collec-
tive executive body of a legal entity
or labor relations with them shall be
terminated on the basis of a resolution
of the founders, owner of property
of the legal entity or a person (body)
authorized by the founders, owner,
or the authorized body of the legal
entity».

The Problem Rule does not men-
tion the sole executive body of a
legal entity; however, it applies to
the sole executive body to the same
extent due to paragraph 6 of Article
140 of the Labor Code.

Historical Aspect

of the Problem Rule

The current version of the Prob-
lem Rule has been active since
20202 It previously referred to a
situation where the sole executive
body, which had had no employ-
ment contract with a legal entity
before that moment, stops being its
sole participant or shareholder.

The 2020 amendments broke this
logic and created legal and practical
difficulties, which will be consid-
ered below.

To date, according to the Problem
Rule, any changes in the compo-
sition of founders, participants or
shareholders of a legal entity with
one or several founders, participants
or shareholders require (1) entering
into a new employment contract
with the Head; OR (2) termination
of labor relations with the Head on
the basis of a resolution of the found-
ers, owner of property of a legal enti-
ty or a person (body) authorized by
the founders, owner or an authorized
body of the legal entity (collectively,
the «Authorized Body»).

Resolution of the Authorized

Body: Right or Obligation?

The Problem Rule requires per-
formance of the above actions (to
enter into a new employment con-
tract or terminate labor relations
with the Head) «on the basis of a
resolution» of the Authorized Body.

This gives rise to the first disput-
able issue of whether it is required
to perform these actions only in case
they are stipulated by a resolution
of the Authorized Body. May labor

2 The current version of the Problem Rule
was formed as a result of amendments
introduced into the Labor Code by the Law
No. 321-VI of the Republic of Kazakhstan
dated 4 May 2020.
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relations with the Head be contin-
ued without changing and entering
into a new employment contract in
case a resolution is silent on this
issue?

Or must the Authorized Body
adopt a resolution on one of the two
mentioned actions? We tend to a
greater extent to this very interpre-
tation in view of examples of judicial
practice (please see the full version
of this article on the www.petro-
leumjournal.kz).

Application of the Problem Rule

when Changing the Composi-

tion of Participants of a Limited

Liability Partnership

The second disputable issue
arises with respect to changes in
the composition of participants of
a limited liability partnership (the
«LLP»). Specifically, what are the
cases of such changes that lead to
the consequences stipulated by the
Problem Rule?

Article 22 of the LLPs Law?®
named «Changes in the composition
of participants of a limited liability
partnership» provides for the fol-
lowing two options of such changes:
(1) acceptance of a new participant
to the LLP without withdrawal of a
current participant; (2) withdrawal
of a current participant as a result of
transfer of the right to his/her share
to a new participant. Both options
entail appearance of a new partici-
pant in the composition of the LLP
participants and directly relate to
the Problem Rule.

Meanwhile, changes in the com-
position of participants may also
take place in other cases resulting
in withdrawal of a participant form
the LLP: (a) alienation of the whole
share by one participant in favor of
another current participant; (b) pur-
chase of the participant's share by
the LLP (including compulsory); (c)
re-distribution of share of a partici-
pant who failed to contribute own
share in time to other participants
or reduction of the charter capital
for the amount of such share; and (d)
full withdrawal of a share of a par-
ticipant in case of reduction of the
charter capital of the LLP.

These cases are regulated by oth-
er rules of the LLPs Law and entail
factual changes — reduction of the
quantitative composition of the LLP
participants, no new participant is
accepted by the LLP. It is not pos-
sible to exclude the necessity to
apply the Problem Rule in such cas-
es as well, although practicability of
this is doubtful. All remaining par-
ticipants are the same persons who
appointed the Head and there is no

3 LLPs Law — Law No. 220-I of the Republic
of Kazakhstan «On Limited and Additional
Liability Partnerships» dated 22 April 1998,
as amended.

sense to enter into a «new employ-
ment contract» in this situation.

TERMS

The third group of disputable
issues is about the terms.

e What is the term for taking the
measures stipulated by the Prob-
lem Rule? Immediately after the
legal moment of changing the par-
ticipants (founders, shareholders) —
the same day as the changes occur,
which is impossible in most cases?

e Furthermore, there may be situ-
ations where a corporate resolution
may not be adopted by the Autho-
rized Body due to absence of quorum,
deadlock situations or other reasons.

e Can this issue be solved by the
LLP in advance (e.g. by signing a
«new employment contract» with a
deferred date of entry into force)?

e Isany period of work of the Head
under the «old» employment con-
tract is allowed (and for how long)?

¢ Another issue for the LLP is
who of the participants must adopt
a relevant resolution. Is it lawful to
include relevant resolution in the
minutes of the general meeting of
participants, based on which the
LLP will be re-registered, or may
such resolution with respect to the
Head be adopted only after re-regis-
tration of the LLP with a new compo-
sition of participants?

e How an employer must act in
case the Head refuses to enter into
a «<new employment contract» in the
proposed version?

Wrong answers to these ques-
tions may affect validity of the
adopted resolutions.

Excessive Regulatory Pressure

on Joint Stock Companies

In light of the Problem Rule and
arising disputable issues, joint stock
companies (the «JSCs») and their
Heads are in a more complicated
situation than the LLPs.

If applying «straightforward»
interpretation of this rule, in case
of each change in the composition
of shareholders (which may poten-
tially occur very often within a short
period of time) the Authorized Body
must make a decision on whether to
terminate labor relations with the
Head or enter into a «new employ-
ment contract».

The Labor Code does not divide
shareholders into the holders of
ordinary shares, «golden shares» or
privileged shares; nor distinguishes
the shares under nominal sharehold-
ing. According to the Problem Rule,
any changes in the composition of
shareholders (including both among
the holders of privileged shares and
nominal shareholding) entail the
considered legal consequences for
the future of the JSC Head.

Unfortunately, this rule allows
unfriendly shareholders, includ-
ing minority shareholders, to try

AEQUITAS is one of Kazakh-
stan's leading law firms acknowl-
edged in the global legal services
market. For many years, authori-
tative legal guides, including
Chambers & Partners, Legal 500,
and Who's Who Legal, are rating
AEQUITAS and its partners and
associates as the country's most
recommended.

AEQUITAS's clients are com-
panies active in the leading sec-
tors of economy from more than
50 countries, including major
international corporations, com-

paniesrepresenting world famous
brands, banks and financial insti-
tutions, most of them working
with AEQUITAS for years.

AEQUITAS lawyers have
been actively participating in
the development and improve-
ment of the most important leg-
islative acts governing market
relations and business activities
in Kazakhstan, which allows the
firm not only to keep abreast of
potential amendments in legisla-
tion, but also to influence, to a
certain extent, the making of the
rules of the game.

to hinder the work of the JSC or
exert influence on the JSC by way
of intentional frequent resale of
shares, which entails changes in the
composition of shareholders.

Dangerous Consequences

The above legal issues entail an
extremely important disputable
legal issue of whether the «old»
Head is a legitimate Head and rep-
resentative of a legal entity (LLP,
JSC, etc.) during the period from the
moment of changing the composi-
tion of participants (shareholders,
founders) up to the moment of enter-
ing into a «new employment con-
tract» with the Head or execution of
termination of labor relations.

May the Head sign contracts,
employer's acts, tax invoices, tax
reporting, or perform banking oper-
ations during this period?

There are examples where the
state revenue authority excluded
the amounts from deductions and
setoffs under tax invoices signed by
the Head whose powers were not
properly executed (including by an
employment contract). In light of
the above, there potentially may be
a situation where absence of a «<new
employment contract» may be con-
sidered by the state revenue author-
ity as the absence of proper powers
with the signing Head with relevant
tax consequences, which may be
significant.

There may be disputes with
the Head on whether the Head's
employment contract terminated at

Full archives of all articles of Petroleum magazine for 25 years (2000-2024), texts of legislative
acts, statistics on production and processing are available at www.petroleumjournal.kz
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the moment of changing the com-
position of participants (sharehold-
ers, founders) together with all
obligations and specific conditions,
whether the Head was admitted to
work after that moment without an
employment contract, what were the
Head's obligations during this peri-
od, and whether the Head had the
right to dispose of the company's
property.

Perhaps, one of the purposes of
the Problem Rule was the protec-
tion of the beneficiaries of business
from unreasonably high «golden
parachutes» included in the «old»
employment contract with the
Head. However, the current version
of the Problem Rule does not allow
making an unequivocal conclusion
that this may be performed for the
new beneficiaries. On the contrary,
implementation of the Problem Rule
may entail the employer's obligation
to provide the mentioned benefits to
the Head in case of cancellation of
an employment contract®.

As regards JSCs, the situation is
worsened by the fact that its Autho-
rized Body is not always able to
immediately learn about changes
in the composition of shareholders.
The situation becomes even less
predictable in case the shares are
in nominal shareholding. Such dif-
ficulties may also originate with the
LLP whose register of participants is
kept by the central depository.

The Problem Rule may also have
other unfavorable consequences for
labor relations of the parties, for
example, cause harm to the Head
in light of «reset» of the Head's
leave and multiplication of records
on «dismissal» and new hire of the
Head, as well as financial damages
to an organization.

In view of these circumstances,
it is necessary to consider how the
companies may properly fulfil the
requirements of the Problem Rule to
mitigate legal risks.

POSITION OF THE MINISTRY
OF LABOR AND SOCIAL
PROTECTION OF POPULATION
OF THE REPUBLIC

OF KAZAKHSTAN

4 For example, in the judgment No. 3310-
22-00-2/1015 of 13 January 2022, the city
court of Taldykorgan of Zhetysu Oblast
recognized an order on termination of an
employment contract as illegal and rein-
stated at work the dismissed director of
an LLP for a number of reasons, includ-
ing incorrect indication in an order of the
ground for cancellation of the employment
contract and violation by an employer of
an additional (as compared with the Labor
Code) requirement of the employment con-
tract on at least 1 month prior written noti-
fication of the employee of cancellation of
the employment contract.

We have a letter with the ref.
No. 01-1-1-04/3T-4-1186 of the Min-
istry of Labor and Social Protec-
tion of Population of the Repub-
lic of Kazakhstan (the «Ministry
of Labor») of 22 December 2021
received in response to an inquiry
from AEQUITAS Law Firm.

Citation:

«<..> Thus, in case of changes in
the composition of founders, whether
to enter into a new employment contract
with the Head of the executive body or
terminate labor relations with the Head
depends on decision of founders.

<..> According to Article 62 of
the Code, termination of an employ-
ment contract shall be executed by
an employer's act. The employer's
act shall specify a ground for termi-
nation of an employment contract in
accordance with the Code. Thus, in
case of cancellation of an employment
contract, it is necessary to specify in an
employer’s act a reference to paragraph
2 of Article 140 of the Code.

<...> In light of specifics of requ-
lation of labor of the Head of the
executive body of a legal entity and
members of the executive body of the
legal entity, provisions of Article 47 of
the Code shall not cover the members of
the executive body».

These clarifications will be fur-
ther taken into consideration.

TERMINATION OF LABOR
RELATIONS WITH THE HEAD
«Automatic» Termination

of Labor Relations

The Problem Rule specified ter-
mination of labor relations with the
Head as one of potential solutions
for the Authorized Body.

We believe that in this case labor
relations may not be terminated
«automatically» from the moment of
adoption of a corporate resolution
on changes in the composition of the
LLP participants. According to Arti-
cle 61 of the Labor Code, termination
of an employment contract must be
executed by an employer's act (nor-
mally, an order) specifying a ground
for termination. The specifics of sign-
ing such employer's act as applied to
the Head are stipulated by paragraph
4 of Article 140 of the Labor Code.
These are the rules referred to by
courts in their judgments?.

Therefore, it is recommended
to the Authorized Body to always
adopt a direct resolution on termina-
tion of labor relations with the Head,
unless it is contemplated to continue
them.

Options of Termination of Labor

Relations with the Head

Another significant disputable
issue of what is the ground for ter-
mination of labor relations with the

° You can find the examples in the full ver-
sion of this article.

Head in case of changing the com-
position of founders (participants,
shareholders)®.

If the Head has no intention to
further work for an organization
after changes in the composition of
participants (shareholders) and sub-
mits a relevant notice, the employ-
ment contract is cancelled with the
Head on his/her initiative’.

Otherwise, the Authorized Body
must select another ground.

¢ Option of Termination of Labor
Relations No. 1. It is possible to
cancel an employment contract on
the employer's initiative — in case
of early termination of powers of the
Head based on a resolution of the
Authorized Body of a legal entity
(sub-paragraph 23) of paragraph 1 of
Article 52 of the Labor Code).

¢ Option of Termination of Labor
Relations No. 2. It follows from the
previously mentioned letter of the
Ministry of Labor that the Problem
Rule may be considered as a sepa-
rate ground for termination of labor
relations.

However, such approach is incon-
sistent with Article 52 of the Labor
Code, which provides for an exhaus-
tive list of grounds for cancellation
of an employment contract on the
employer's initiative.

This entails a risk that the Head
may challenge cancellation of his/
her employment contract.

For example, the court of Baik-
onyr District of Nur-Sultan specified
inits judgment of 15 October 2020 in
the case No. 7145-20-00-2/2237%:

«Termination of powers of the
claimant was executed by a proper
order; however, the employer's act
does not specify the ground for ter-
mination of the employment contract
with a reference to the rule of Article
52 of the Labor Code, only to the
rules of paragraph 2 of Article 140 of
the Labor Code.

<..> subject to condition that
the employer could have mistakenly
specified a reference in the order to a
wrong ground of the Labor Code; how-
ever, in light of presence of a ground
for cancellation of the employment
contract on the employer's initiative

6 In this article, we will not consider the
issue of specifics of application of the Prob-
lem Rule to the Head who had been the
sole participant or shareholder of a legal
entity prior to changes in the composition
of participants/shareholders and had not
have an employment contract.

7 We believe that an employee (Head) may
not be deprived of the constitutional right
to freedom of labor and other legitimate
rights in the labor sphere. For example,
such approach is applied by the District
Court No. 2 of Kazybek bi District of Kara-
ganda in the judgment of 30 January 2023
in the case No. 3512-22-00-2/9075. At the
same time, the Problem Rule is not consis-
tent with other rules of the Labor Code.
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due to subparagraph 23) of paragraph
1 of Article 52 of the Labor Code, the
court comes to conclusion to dismiss
the claim with regard to recognition
of the order as illegal.

This argument of the court is in
line with the clarifications given in
paragraph 31 of the Normative Reso-
lution No. 9 of the Supreme Court
of the Republic of Kazakhstan of
6 October 2017 «On Certain Issues of
Applying Legislation by Courts When
Resolving Labor Disputes», according
to which, in case the court recognizes
when resolving a dispute on rein-
statement at work that an employer
had a ground for termination or can-
cellation of an employment contract,
but an order mistakenly contains a
reference to a wrong ground of the
Labor Code or another law, the court
shall dismiss a claim. At the same
time, in the analytical part of its
judgment, the court shall indicate a
specific ground of the Labor Code or
another law, under which the employ-
ment contract was subject to termina-
tion or cancellation».

Thus, in this specific case the
court came to conclusion that the
employment contract with the Head
was actually cancelled according
to Option of Termination of Labor
Relations No. 1, which was con-
sidered above, i.e. on the basis of
the ground stipulated by subpara-
graph 23) of paragraph 1 of Article
52 of the Labor Code, although the
order was executed according to
the Option of Termination of Labor
Relations No. 2.

¢ Option of Termination of Labor
Relations No. 3. Literally, the Prob-
lem Rule provides for termination
of labor relations. This gives rise to
an issue of whether we should con-
sider the Problem Rule as an addi-
tional ground for termination of an
employment contract, which is not
its cancellation.

Among the grounds for termi-
nation of an employment contract,
Article 49 of the Labor Code pro-
vides for its cancellation and other
grounds, which are not cancella-
tion. The list of such grounds is
also exhaustive, and it does not con-
tain any references to an additional
ground in the form of the Problem
Rule. Therefore, application of the
Option No. 3 bears the risks similar
to the risks of the Option No. 2.

From the practical standpoint,
Option No. 1 (direct application of
sub paragraph 23) of paragraph 1
of Article 52 of the Labor Code)
with an additional reference to the
Problem Rule seems to be the saf-
est and most substantiated option
from all options considered above in
case the Authorized Body decides
not to continue labor relations with

the Head and subject to absence of
other grounds for this.

We also deem it possible to reach
an agreement with the Head on can-
cellation of his/her employment con-
tract (sub-paragraph 1 of Article 49
of the Labor Code) as a method for
the parties to keep maximum dis-
tance from the contradictions of the
Problem Rule and its risks.

NEW EMPLOYMENT CONTRACT

IN CASE OF FURTHER LABOR

RELATIONS WITH THE HEAD

Further Labor Relations

with the Head

If the Authorized Body of a legal
entity does not wish to terminate
labor relations with the Head,
according to the Problem Rule, an
employer® must enter into a «new
employment contract» with the
Head.

In this case, the law-mak-
er requires to enter into a «new
employment contract» with the cur-
rent Head in such a crafty manner
allowing not to terminate labor rela-
tions with the Head, because these
are two separate situation develop-
ment scenarios.

Options of Entering Into

a «<New Employment Contract»

Below we will consider four
options of solving this issue.

* Option of Entering Into a «New
Employment Contract» No. 1 — to
sign a «new employment contract»
and include a clause in it that the
«old» employment contract loses its
force. Such method of the agree-
ment termination is often used in
civil relations, but it does not apply
to labor relations.

Most obvious disadvantages of
this option are:

a) absence of such ground for
termination of an employment con-
tract in the Labor Code (which may
result in recognition that the «old»
employment contract was not termi-
nated and is still in effect);

b) absence of a clear response
on how to «terminate» the «old»
employment contract in the UASEC?®
without selecting any legal ground
for its termination;

c) this clause may also mean that
the parties cancel the «old» employ-
ment contract by agreement of the
parties, which will require issuance
of an order on its cancellation and
will give rise to the consequenc-
es stipulated by the Option No. 2,
which will be considered below;

d) termination of an employment
contract means termination of labor

8 In this case, an employer is a legal entity,
but not specific participants, founders or
shareholders.

9 «UASEC» is the unified accounting sys-
tem of employment contracts on the Inter-
net resource https://hr.enbek.kz/.

relations (which does not suit us);
and

e) such option is inconsistent with
another rule - paragraph 3 of Article
140 of the Labor Code.

We cannot recommend Option
No. 1 for application.

» Option of Entering Into a «New
Employment Contract» No. 2 — to
terminate the «old» employment
contract applying a more common
legal ground (e.g. by agreement of
the parties or on the basis of a reso-
lution of the Authorized Body on
the employer's initiative, normally
according to subparagraph 23) of
paragraph 1 of Article 52 of the
Labor Code) and immediately (e.g.
starting the next day) enter into a
«new employment contract» with
the Head.

Labor relations will actually be
uninterrupted as a general legal cat-
egory (in case of absence of a pause
between the effective period of the
«old» and «new» employment con-
tracts). However, in this case:

a) specific labor relations with
the Head (determined by the condi-
tions of a specific employment con-
tract) will legally terminate concur-
rently with the «old» employment
contract, which is inconsistent with
the Problem Rule. New labor rela-
tions will originate starting from the
moment of entry into force of the
«new employment contract»;

b) this option is unprofitable for
the Head and deprives him/her of
the legitimate right to the annual
paid labor leave, because the Head
will receive a monetary compensa-
tion in lieu of the days of leave when
terminating the «old» employment
contract, and the days of leave will
«reset». This will always happen in
case of changes in the composi-
tion of shareholders, participants or
founders. In a hypothetical situation
of frequent changes of participants
or shareholders this will inevitably
result in impossibility for the Head
to «physically» use the annual labor
leave in the form of rest'® and may
cause harm to his/her health and,
consequently, to business of orga-
nization;

¢) record (or multiple records) on
termination of an employment con-
tract with him/her will appear in the
labor history of the Head;

d) this option is uncomfortable
for an employer, because apart from
the «<new employment contract» and
mandatory corporate resolution, it

Jn this case it is possible to grant to
the Head an additional paid labor leave
(which entails additional expenses of an
employer) or an unpaid leave (in case of
such request from the Head), so that the
Head could actually have rest in lieu of the
«expired» days of mandatory paid annual
labor leave.

Full archives of all articles of Petroleum magazine for 25 years (2000-2024), texts of legislative
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will be necessary to draft the full
set of documents for «dismissal»
and new hire, including an order on
cancellation of the employment con-
tract, introduction of information
into the UASEC, document confirm-
ing labor activities, order on hire for
work, etc.; and

e) as regards the Head whose
candidacy is subject to approv-
al with the authorized regulatory
agencies (e.g. for banks), this gives
rise to a disputable issue of wheth-
er it is necessary to obtain a new
approval prior to entering into a
«new employment contract».

e Option of Entering Into a «New
Employment Contract» No. 3 —
without executing a separate «new
employment contract», to enter into
a supplementary agreement to the
«old» employment contract to set out
a revised version, without termina-
tion of labor relations, and with a
reference to the Problem Rule, para-
graph 2 of Article 33 and paragraph
3 of Article 140 of the Labor Code.

Such approach stems from para-
graph 3 of Article 140 of the Labor
Code, according to which in case of
appointing (electing, approving in
a position) the Head for a new term,
relevant amendments must be intro-
duced into the employment contract,
i.e. it implies entering into a supple-
mentary agreement to the employ-
ment contract, but not into a «new
employment contract».

In our view, this option could
meet the interests of the parties.
However, it is inconsistent with
the Problem Rule (which literally
requires a «new employment con-
tract», but not a supplementary
agreement to the «old» one); there-
fore, it is highly probable that the
regulatory authority and court will
not be able to support it.

e Option of Entering Into a
«New Employment Contract» No. 4
— worst option — just enter into
a «new employment contract» and
forget about the old one.

This option will lead to accumu-
lation of the Head's employment
contracts both actually, legally and
in the UASEC. In case of a dispute,
the Head may reanimate them (e.g.
claim for payment of salary under
such contracts or payment for the
forced absence, challenge dismiss-
al, etc.).

We cannot recommend
Option No. 4 for application.

Formation of Practice on the

Issue of Further Head’s Work

When Changing the LLP

Participants

In practice known to us, the par-
ties prefer acting in accordance with
the Option No. 2 (cancellation of an
employment contract on the basis
of a resolution of the Authorized

the

Body, adoption of a corporate res-
olution on appointment (election)
of the Head for a new term and
entering into a «new employment
contract»)!!. It is considered as a
safer in case of infrequent changes
in the business beneficiaries.

At the same time, business does
not understand the purpose of the
Problem Rule and believes that it is
excessive.

Furthermore, confident Heads
have already started using the oddi-
ties of the Problem Rule and some-
times claiming from the new partici-
pants for a better «package» when
entering into a «new employment con-
tract» threatening to refuse to sign it.

Foreign Head

The situation becomes more com-
plicated when the Head is a foreign-
er, because he/she falls under the
legislation in the migration sphere.

If a foreigner is a citizen of the
EAEU member state, to obtain a per-
mit to temporary residence in the
Republic of Kazakhstan (the «TRP»)
it is necessary to submit a copy of
an employment contract, infor-
mation about which is introduced
into the UASEC. The TRP cannot
exceed the term of an employment
contract!?. Therefore, entering into
a «new employment contract» with
the Head gives rise to a disputable
issue of whether TRP previously
issued to the Head under the «old»
employment contract will lose its
force «automatically» and will be
subject to revocation. Is it necessary
to notify the migration authority and
obtain a new TRP?

Some experts recommend notify-
ing the migration authority of ter-
mination of the «old» employment
contract and obtaining a new TRP
under a «<new employment contract»
to avoid any risks for the foreign
Head and his/her employer.

The situation with the foreigners
obtaining visas to enter Kazakhstan
on the basis of an employment con-
tract develops the same way.

CONCLUSION

The Law No. 480-V of the Repub-
lic of Kazakhstan «On Legal Acts»
dated 6 April 2016 (paragraph 3 of
Article 24) requires setting out of
the text of a regulatory legal act

!I Please note that the Labor Code contains
special requirements to an employment
contract with the Head and persons sign-
ing such contract and establishes require-
ments to other formalities relating to enter-
ing into an employment contract, which
must also be complied with.

2part 5 of paragraph 10 of the Rules for
Entry and Stay of Inmigrants in the Repub-
lic of Kazakhstan, and Their Exit from the
Republic of Kazakhstan, as approved by
the Decree No. 148 of the Government of
the Republic of Kazakhstan dated 21 Janu-
ary 2012, as amended.

(including a code) in compliance
with the rules of legal language and
legal technique. It is not allowed to
repeat a rule of law in another struc-
tural elements of the same act. Pro-
visions must be as short as possible,
and must contain clear sense not
subject to different interpretation.

In our view, the text of the Prob-
lem Rule violates these require-
ments, including as follows:

e substantially repeats other rules
of the Labor Code with respect to
the right of the parties to change an
employment contract by agreement
of the parties or to its termination;

e has unclear sense allowing for
different interpretation; and

e is inconsistent with other provi-
sions of the Labor Code and specific
laws (particularly, the JSCs Law and
the LLPs Law).

We believe that the Problem Rule
creates excessive regulatory impact,
gives rise to many legal risks and
practical difficulties for all parties to
labor relations.

Although there are certain exam-
ples where the Problem Rule turned
to be helpful®®, it may entail unjusti-
fied consequences for the Head and
an employer.

Therefore, it would be reasonable
to significantly reform paragraph
2 of Article 140 of the Labor Code,
including the Problem Rule, sub-
ject to the accumulated practice and
science-based approaches to rectify
the existing drawbacks.

So far, the companies that
encounter changes in the composi-
tion of shareholders, participants or
founders should not ignore the exist-
ing requirement of the Labor Code,
but should also seek for acceptable
and less risky options to fulfil such
requirement!. m

Lyemelyanova@aequitas.kz
www.aequitas.kz
6 June 2024

This is an abridged article. You
can find the full version at
www.petroleumjournal . kz

B Specifically, the Problem Rule was
applied by courts together with other rules
of legislation in situations where the Heads
claimed for termination of labor relations
with them when changing the composition
of participants of a company.

M This article (a) reflects the author's opin-
ion, which may differ from the opinion of
authorized governmental agencies, court
and other persons; (b) may not be treated
as a legal advice or a reason for mak-
ing specific decisions on the Kazakh law
issues, or considered as a recommendation
on how to execute, change or terminate
labor relations with the Head.
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TpyaoBble OTHOLLEHUSA
C pyKoBoaurtenem
lIOpUaAnYECcKoOro auua
B Ka3axcTtaHe npw
UW3MeHeHUMU cocTaBa
YY4aCTHUKOB UNu

aKLMOHEepoB

Napuca EmenbsiHoBa, COBETHUK,
tOpuaundeckasa dmpma «<AEQUITAS»

B cratbe paccmatpuBalotcs npo6rieMHbIE BOMPOCHI OpUan-
4YeCKOro OQOPMJIEHUSA TMPOAOSIKEHUA WU MNpPEKpPaLLEHNSA
TPYAOBbIX OTHOLIEHWM C PYKOBOAMUTENEM HOPUAMYECKOrO NnLa
npU U3MEHEeHWW coCTaBa YYaCTHUKOB, aKUMOHepoB. [aeTcd
OLleHKa BapuaHTOB [EWCTBMM MO peanusaumm TpeboBaHus
Ka3axCTaHCKOro 3aKoHoAaTteNlbCTBa O 3aKJ/Il0YEHUU C PYKOBO-
AVTeNneM HOBOro TPyAOBOro AOrosopa JiMbo npeKpaleHuu
C HUM TPYAOBbIX OTHOLWEHW. PacKpbiBaloTCA NpaBOBble PUCKU
AN CTOPOH TPYyAOBbIX OTHOWEHWM WM CNOCOObLlI CHUXKEHWUS

OTAENIbHbIX PUCKOB.

B/IUAAHUE USMEHEHUSA
COCTABA YYACTHHUKOB
(AKLUMOHEPOB) HA

TPYAOBbLIE OTHOLWIEHUA

C PYKOBOAMTENIEM

IOPUAUYECKOIO JIULIA

MpaBoBoe perynnposaHue

IMpu cMeHe COOCTBEHHUKOB akK-
UM UAU AOAEH Yy4aCTUS B yCTaB-
HOM KaIlTaAe IOPUAMIECKOTO AU
(mo ecmb Npu U3BMeHEHUU AKYUOHe-
poB AO uau yuacmuukoB TOO) Tpy-
AOBBIEe OTHOIIEHUSA C pabOTHUKA-
MU IPOAOAKAIOTCS 6€3 U3MEeHEeHU N
(craTbs 47 TpypOBOTro KopeKca!).

OpHaAKO B OTHOILIIEHUY eAUHOANY-
HOT'O UCIIOAHUTEALHOT'O OPTaHa, Py-
KOBOAUTEAS U YAEHOB KOAAETH-
AABHOTO UCIIOAHUTEABHOTO OpraHa
(Aaree cobupaTeAbHO — «PyKOBOAHU-
TeAb») TPyAOBOM KOAEKC YCTAHOBUA
WHOM ITOAXOA.

YacTts 2 nyHKTa 2 crarbu 140 Tpy-
AOBOTO KOAeKca (paree — «ITpoGaeM-
Has Hopma») 6yKBaAbHO yCTaHaBAU-
BaeT CAeAYIolIee:

«B cayuae usmenenusa cocmaea yu-
pedumeaeli (y41acmHuKos, aKuuoHepos)
C pyKoBogumeAeM UCNOAHUMEAbHO-
ro Oprana, 4AeHaMu KOAAeruaAbHOro

! «TIpydoeoii Kodexc» — TpygoBol Kogekc
Pecnybauxku Kaszaxcman om 23 Hos6psa
2015 roga Ne 414-V B gelicmByloujel
pegaxyuu.

UCNOAHUMEABHOTO OPraHda ropugute-
CKOT0 AUUQ 3aKAI04aemcs Ho6blll mpydo-
601 002060p AuGo Mpydosvie OMHOWEHUS
€ HUMU NPeKpawaromcs Ha OCHOBAHUY pe-
wenua yupegumeaell, COOCmBeHHUKA
UMywecmBa I0puguieckoro Auyd Au-
60 yNOAHOMOYEHHOT0 yupegumeAsi-
Mu, cobcmBeHHUKOM AUUQA (oprana)
UAU YNOAHOMOYEHHOI'O OPraHd 1opu-
guueckoro Auua.»

B ITpo6aemuo#t HopMe He ymo-
MHUHAETCs eAUHOAUYHBIA HUCIOA-
HUTEABHBIN OpraH IOPUAUUYECKOTO
AWIIQ, HO OHA IPUMeHVMa U K HeMY
B PaBHOU Mepe B CHAY II. 6 cT. 140
TpyA0BOTro KOAEKCaA.

UcTopr4ecKum acnekr

Mpo6nemHoi Hopmbli

INlpobremHag Hopma B paHHOMU
peaaknuu AedicreyetT ¢ 2020 ro-
pa’. PaHee OHa OTHOCHAACH K CUTY-
anuu, KOTAQ EAUHOAMYHBIN UCTIOA-
HUTEABHBIN OpTaH, He UMEIOIUH A0
TOTO MOMEHTa TPYAOBOTO AOTOBOpA
C IOPUAUYECKUM AUIIOM, IEpeCcTaeT
OBITH €I'0 eAUHCTBEHHBIM yYaCTHHU-
KOM HAM aKIJUOHEPOM.

N3menenwns 2020 ropa cAOMaAn
AAHHYIO AOTHKY, CO3AAaB IIPABOBLIE

2 AeticmBytowas pegakyus IIpobrem-
HoU Hopmbl cghopmupoBaHa Bcaegcmsue
usMeHeHull, BHeceHHbX B TpygoBol
Kogekc 3axoHoM Pecnybauku KasaxcmaH
om 4 mas 2020 roga Ne 321-V1.

AEQUITAS BXOAUT B UYMCAO
AVAUDPYIOMIMX Ka3aXCTaHCKUX
dupM, TPpU3HAHHLIX HAa MUPO-
BOM PBIHKE IODUANYECKUX YCAYT.
Ha npoTs>keHMM MHOTUX AeT
BeAyIle DPEeUTHUHTOBBEIE WM3Aa-
Hug Chambers & Partners, Legal
500, Who's Who Legal otHOCAT
AEQUITAS u 1opucToB (pupMbL
K YHCAy Hambonree PEKOMEHAO-
BaHHEIX B KazaxcTaHe.

Kanenter AEQUITAS — sTO
KOMIIaHUU BeAyIIUX CEeKTOPOB
5KOHOMUKH Hu3 Oonree yem 50
crpaH. Cpepu HUX KpPyITHEUIIne
Me>XKAYHapOoAHBIe KOPIOpAalny,
KOMIIaHUM, MIPeACTaBASIONINe
BCEMUPHO H3BECTHLIE OpPEHAHI,
0aHKU M (PMHAHCOBLIE HHCTUTY-
THI, C OOABIIMHCTBOM M3 KOTO-
peix AEQUITAS coTpyaHUYaeT
MOATHIE TOABL.

IOpucter AEQUITAS pery-
ASIDHO TNPUBAEKAIOTCSI K pas-
paboTke u pedOPMUPOBAHUIO
HamboAee 3HAYUMBIX HOPMAaTHUB-
HBEIX ITPABOBBEIX AKTOB, PETYAHU-
PYIOIIUX PHIHOUYHBIE OTHOIIEHUS
U OCyllecTBA€HUe KoMMepue-
CKOM AesiTeAbHOCTH B Kasaxcra-
He, YTO IO3BOASIET (upmMe He
TOABKO OBITH B KypCe IOTEeHIU-
aAbHBIX U3MEHEeHUM B 3aKOHOAA-
TEABCTBE, HO U B OIIPEAEAEHHOU
CTeIeHU BAUITH Ha (popMUPOBa-
HUE «IIPAaBUA UTPEI».

¥ IpaKTHU4YeCKUe CAOKHOCTH, KOTO-
pble 6YAYT PaCCMOTPEHEL AaA€ee.

B HacToOsiIIee BpeMsi, COTAACHO
IMpob6aemuon Hopme, Ar0b6oe mu3-
MeHEeHHe COCTaBa YUYpeAuTeAeH,
Y4aCTHUKOB MAH aKI[HOHEPOB IOPU-
AWYIECKOI'0 AUIla C OAHUM HAU He-
CKOABKUMHU YIPEAUTEASIMH, YIACT-
HUKaMU UAY aKIJMOHEepaMu TpebyeT
(1) 3akArO0ueHUda ¢ PykoBopuTeaem
HOBOIr0 TPyAOBOro Aorosopa UAU
(2) mpekpaieHusT TPYAOBBIX OTHOIIIE-
HHUJ C HUM Ha OCHOBAHUM PelleHUus
yupepuTenrel, COOCTBEHHUKA UMY-
1[ecTBa IOPUAUYECKOTO AUIa ANGO
YIIOAHOMOYEHHOTO YUPEAUTEASIMH,
COOCTBEHHUKOM AUIIA (OpraHa) UAU
YIIOAHOMOYEHHOTO OpraHa IOpUAHU-
YeCcKOro AUIla (Aaree cobupaTenb-
HO — «YIIOAHOMOYEHHBIH OpraH»).

PelwieHne YnosiHoOMoO4YeHHOro

opraHa — npaBso uiau

06513aHHOCTbL?

INpo6aemuass Hopma TpebOyer
COBEPIIUTH BHIIIIeyKa3aHHEIe Ael-
CTBHUA (3aKAIOYUTH HOBBIM TPYAOBOU
AOTOBOD MAM IIPEKPATUTh TPYAO-
BBLIe OTHOIIIeHUS ¢ PyKoBopuTeAeM)
«HA OCHOBQHUU peuleHus» YIIOAHO-
MOYEHHOTO OpraHa.

B cBsi3u ¢ 9TUM BO3HUKAET Iep-
BBEIM CIIOPHBIM BOIIpOC: TpebOyeTcsa
AU COBEPIIUTH 3TU AEHCTBUS TOAD-
KO KOTAQ OHU IIPEAYCMOTPEHEI B pe-
MeHUY YIOAHOMOYEHHOTO OopraHa?

IMoankili apxuB Bcex cmamell XypHaAaa Petroleum 3a 25 aem (2000—2024), mekcmbl 3aKOHOGAMEAbHbIX AKMOB, 75
cmamucmuka no gooslue u nepepabomke — Ha calime www.petroleumjournal.kz
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MoOryT AW TPYAOBBEIE OTHOIIEHUS
¢ PykoBopuTeaeM OBITH IIPOAOAIKE-
HBI 6e3 U3MeHeHHUs U 6e3 3aKAloue-
HUS HOBOTO TPYAOBOTO AOTOBOPAQ,
eCAU He YIOMSHYTEL 00 3TOM B pe-
LIeHun?

VAn >)xe YIIOAHOMOYEHHBIN OpraH
0053aH npuHsamMb peuleHue 06 OAHOM
U3 ABYX YIOMSHYTHIX AeMCTBUU?
Me1 60oAree CKAOHSAEMCS K TAKOMY
TOAKOBAHUIO C YUETOM IIPUMEPOB
U3 cypeOHOM NpaKTUuKuU (cMmompu-
me, noxaAyucma, B NOAHOU Bepcuu
Hacmosauwel cmambu Ha catlime).

MpumeHeHune NMpo6nemHoM

Hopmbl npu u3aMmeHeHuu

cocTaBa y4aCTHUKOB

TOoBapuilecTBa ¢ OrpaHM4eHHOMN

OTBETCTBEHHOCTbIO

Bropoti criopHbIY¥ BOIIPOC BO3HU-
KaeT IPUMEeHUTEeABHO K I3MEHEeHHIO
B COCTaBe yUYaCTHUKOB TOBapulle-
CTBA C OTPAHUYEHHON OTBETCTBEH-
HOCTbIO (paree — «TOOw). B wact-
HOCTH, B KaKHX CAydasiX TaKOTO
W3MEeHEeHUS HACTyIHIAalOT ITOCAEA-
CTBUS, IpeAyCMOTpeHHEIe [Ipo-
oaeMmHoM Hopmoii?

CraTbs 22 3akoHa 0 TOO?, ume-
[ollasi Ha3BaHue «M3meHeHue B CO-
cmaBe yuaCMHUKOB MOBApuwjecmsa
C OorpaHuieHHOl OmBemCmMBEHHO-
Cmblo», IPEAyCMATPUBAET CAEAY-
IOIMe ABa BapruaHTa TaKOTO M3Me-
HeHus: (1) npuem B TOO HOBOrO
y4acTHHKa 0e3 BEIOBITUS AeHUCTBY-
IOI]ero y4acTHUKA; (2) BeIOBITHE
AeUCTBYIONIEro y4aCTHHUKA BCAECA-
CTBUe IIepeX0Aa IIpaBa Ha ero AOAIO
K HOBOMY y4acTHUKY. O6a BapuaH-
Ta BAEKYT NOIBAE€HUHE B COCTaBe
yuyacTHuKOB TOO HoBOro ynacmmnu-
Ka U IpSIMO OTHOCATCS K [IpoOaeM-
HOM Hopwme.

Meskay TeM, U3MeHeHue COCTa-
Ba YYaCTHUKOB BO3MOJKHO U B APY-
TUX CAydYasiX, BCAEACTBUE KOTO-
PBIX yYaCTHUK BHIOBIBaeT u3 TOO:
(@) oTuy>KAeHHE BCEU AOAU OAHUM
Y4aCTHUKOM APYTOMY AeNCTBYIO-
meMy y4aCcTHUKY; (0) BBHIKYII AO-
AUy yyacTHuKa camuMm TOO (B T.4.
NIPUHYAUTEABHEIN); (B) Iepepacipe-
AeAeHUe AOAY yUaCTHHUKA, He BHeC-
1IIero B CPOK CBOIO AOAIO, ADYTUM
Y4YaCTHUKAM UAM YMeHbIIeHUe Ha
3Ty AOAIO YCTABHOI'O KAIlMTAaAQ; (T)
IIOAHOe IoralleHue AOAM yUaCcTHU-
Ka ITPY YMEeHBIIEeHUH YCTaBHOTO Ka-
nutanra TOO.

OTU cAyYan perrnaMeHTHUPYIOT-
Ccs MHBIMU HOpMaMu 3akoHa o TOO
U BAEKYT (PpaKTHUUeCKoe m3MeHe-
HUe — YMeHbIIeHWe KOANYEeCTBeH-
HOro cocTtaBa y4yacTHHKOB TOO,
HOBBIYM yyacTHUK B TOO He IpuHU-
MaeTcsd. HeAb3d HCKAIOUUTE HEOO-
XOAUMOCTD IpUMeHeHUs [IpobaeM-
HOM HOpMBI U B 3THX CAyYasiX, XOTI
11eAecoo0pa3HoOCTh 3TOTO COMHMU-
TeAbHA. Bce ocraBmuecs ydacT-
HUKHU — Te )XKe AUIla, KOTOPBIe Ha-

3 3akon o TOO — 3akon Pecnybauku
Kasaxcman om 22 anpeas 1998 roga Ne
220-1 «O moBapuujecmBax ¢ OrpaHUYEH-
HOU U gONOAHUMEeAbHOU OMBEemMCMBEHHO-
cmblo» B geticmByroujelti pegakyuu.

3HauyaA¥W PYKOBOAUTEAS, B CMBICAA
3aKAIOYATh C HUM «HOBBIA TPYAO-
BOU AOTOBOD» B 3TOM CUTYaIlUH, KaK
NIpaBUAO, He yCMaTpUBaeTCs.

CpoKu

TpeTss rpynia CIOPHBIX BOIPO-
COB — O CPOKax.

e B Kako! cpokK HEe0OXOAUMO
NPeAIPUHATH MePHl, IPEeANNCEIBae-
MEle [TpobaemuoOM Hopmoii? Hemea-
A€HHO C IOPHUAUYECKOTO MOMEHTa
CMEeHBI YIaCTHUKOB (yUpeAUTeneH,
aKIIVIOHEPOB) — AE€Hb B A€Hb IIPU 13-
MEeHEHUH, 9YTO B OOABIINHCTBE CAY-
JaeB HEBO3MOYKHO?

Boaee TOro, MOryT BO3HUKATH CH-
TyaluHy, IpU KOTOPBIX KOPIIOPATUB-
HOe pellleHHe He CMOJKeT OBITh IPU-
HSTO YIIOAHOMOUYEHHBIM OpraHoOM II0
NpUYUHEe OTCYTCTBUS KBOPyMa, TY-
NUKOBBIX CUTYaIlU¥ UAYM IO UHBIM
IpUYIMHAM.

e MOJXHO AW peUIuThb 3TOT BO-
npoc B TOO 3apaHee (Hanpumep,
MIOAIIMCAB «HOBBIY TPYAOBOM AOTO-
BOP» C OTCPOYEHHOU AAQTOU BCTY-
TIA€HUS B CUAY)?

° AOIlyCKaeTCs AU KaKOU-TO IIe-
puoa paboTel PykoBopaUTeAs IO
«CTAapoOMy» TPYAOBOMY AOTOBOPY
(1 H&CKOABKO AAUTEABHBIH)?

e Ars TOO Takske BOIPOC — KTO
Y3 YYaCTHUKOB AOAJKEH IIPUHUMATh
COOTBETCTBYIOIIee pelrrenue. [Ipa-
BOMEPHO AU BKAIOUHUTH COOTBET-
CTByIOIllee pelleHUe B MPOTOKOA
ob1rero coOpaHus y4aCTHUKOB, Ha
OCHOBAHHUU KOTOPOTO OyAET IpoBe-
AeHa nepepeructpanusa TOO, uau
Ke TaKoe pellleHHe 0 PyKkoBopu-
TeAIO MOJKHO IPUHSATH TOABKO IIOCAE
nepepeructpanuu TOO ¢ HOBBIM CO-
CTaBOM yYaCTHUKOB?

* Kak AOAKeH MoCTynuTh pabo-
TOAATEAD, eCAU PYKOBOAUTEAD OTKa-
3BIBAETCSA 3aKAIOUUTH «HOBBIUA TPY-
AOBOM AOTOBOP» B IpeAAaraeMou
eMy pepaKIuu?

HenpaBuAbHBIe OTBETHI Ha AaH-
HBIe BOIIPOCHI MOT'YT BAUSTE Ha Aet-
CTBUTEABHOCTb IPUHUMAaEMBIX pe-
LIeHUH.

U3nuwHee perynsaTopHoe

AaBNeHne Ha aKLlMOHepHble

o6uecTsa

B cBere [IpobaemHOM HopMEI
U BO3HHUKAIOIIUX CIIOPHLIX BOIPO-
COB aKIIMOHEepHEBIe 00IIecTBa (Aa-
ree — «AO») u ux PykoBoputeau
OKa3bIBalOTCS B 60Aee CAOJKHOM CU-
Tyanuu, yem TOO.

[Npu «IpAMOAMHENHOM» TOAKO-
BAHUU AAHHOU HOPMBI, IPU Ka’K-
AOM U3MeHeHHH COCTaBa aKI[HO-
HEepoB (YTO MOTEHIIMAaAbHO MOJKET
MIPOUCXOAUTDH 9aCTO ¥ MHOTOKPAT-
HO B KOPOTKHUU IPOMEXYTOK Bpe-
MeHM) YIIOAHOMOYEHHBIU OpTaH AOA-
KeH NPUHUMATh pellleHue — UAU
peKpallaTh TPYAOBbIe OTHOIIEHU S
c PykoBopuTeAeM, HAU 3aKAIOUATH
C HUM «HOBBIN TPYAOBOU AOTOBODY.

[Npuyem TpypOBOM KOAEKC He
AEAUT aKIIMOHEPOB HAa AeprKaTe-
A€M NPOCTHIX aKIUHU, «30A0TOU aK-
OVW», IPUBEAUTHPOBAHHBIX aKITUH;
He BHIAEASET aKIIUK, HaXOASIue-

Cs B HOMUHAABHOM Aep>kaHuu. Co-
raacHo [Tpo6aemHOM Hopme, AtoGoe
U3MeHeHHe COCTaBa aKI[MOHEpPOB
(B TOM UMCAE U CPeAU AeprKaTeAel
MTPUBUAETUPOBAHHBIX aKITUH, ¥ TPHU
HOMMHAABHOM Aep>KaHUU) BAEUET
paccMaTpuBaeMble IPaBOBLIE IIO-
CAEACTBUS AASL CYABOBI PyKoBOAK-
TeAsa AO.

K coxxanaeHu1o, paHHAS HOpMa II0-
3BOASET HEAPY KeCTBEHHBIM aKIu-
OHepaM, B TOM YUCAE MHHOPHUTAP-
HBIM, IBITATHCS 3aTPYAHUTE paboTy
AO uAM OKa3bLIBAaTh Ha Hee AaBACHUE
IyTeM HaMepeHHOMN 4acTOU mepe-
IIPOAAKY aKIIUK, BAEKYILIEeH u3aMe-
HeHUe COCTaBa aKIIMOHEPOB.

OnacHble nocneacTBusA

YHnoMsaHyTHIe IPaBOBLIE IPOOAE-
MBI BA@KYT Upe3BblYaliHO Ba’KHBIU
CIIOPHBIY IPaBOBOU BOIIPOC — SIB-
ASIETCS AU «CTapblii» PyKoBoAUTEAB
AETUTUMHBIM PYKOBOAHUTEAEM
U IpEeACTaBUTEAEM IOPUANIECKOTO
anna (TOO, AO u Ap.) B IepHOA C MO-
MeHTa U3MeHeHUsI COCTaBa y4aCTHU-
KOB (@KIJUOHEPOB, YUPEAUTEAEH) AO
MOMEHTAa 3aKAIOUEHUS C HUM «HO-
BOTO TPYAOBOTO AOTOBOpAa» UAHU
oopMAeHHS IpeKpallleHUus TPy-
AOBBIX OTHOIIeHUN? BripaBe AM OH
B 3TOT II€PUOA IOAIIUCHIBATH AOTO-
BOPHI, aKTH paboTopaTeAs, HaAO-
TOBBIE CUeTa-(PaKTypEl, HAAOTOBYIO
OTYETHOCTD, COBEPIIATh ONlepanuu
B OaHKe?

HMmeroTca npuMepsl, KOTAA Op-
TaHBl TOCYAAPCTBEHHBIX AOXOAOB
UCKAIOYAAU U3 BBIUYETOB U 3aueTa
CYMMBI IIO c4eTaM-(paKTypaM, MOA-
NuCaHHBIM PyKoBoAUTeAeM, UbH
TIOAHOMOYMS He OBIAU 0O(POPMAEHBI
HaAAesKaIuM o6pa3oM (B T.4. TPY-
AOBEIM AOTOBOpPOM). BBUAY 3TOrO
nomeHUyUAAbHO BO3MOYKHA CUTYya-
s, IPU KOTOPOY OTCYTCTBHE «HO-
BOTO TPYAOBOTO AOTOBOPa» MOJKeT
OBITH PACCMOTPEHO OpraHaMu rocy-
AApCTBEHHBIX AOXOAOB KaK OTCYT-
CTBHE HaAAEKaUIUX HOAHOMOUYUN
y IoANUCHBaoulero Pykosoaure-
AS C COOTBETCTBYIOUIUMU HAAOIO-
BBIMHY ITIOCAEACTBUSIMH, KOTOPBIE MO-
T'yT OKa3aThCs BeCbMa CePLe3HBIMMU.

Bo3MOXHEI CITOPEL ¥ ¢ caMuM Py-
KOBOAUTEAEM IO BOIIPOCY, a Ipe-
KPATUACS AU eT0 TPYAOBOM AOTO-
BOP B MOMEHT U3MeHEeHHUs COCTaBa
Y4aCTHUKOB (aKIIMOHEPOB, yupe-
AUTeAell) BMecTe CO BCeMU ero obs-
3aHHOCTSIMH U OCOOBIMH YCAOBHUS-
MU, OBIA A PYKOBOAUTEAB AOTIYIIIEH
K paboTe IMOCAe 3TOro MOMeHTa 0e3
TPYAOBOTO AOTOBOPA, KAKOBHI €T0
00A3aHHOCTHU B 3TOT IIEPUOA, UMEA
AW OH IIPaBO Ha pacIops’keHHe
UMYIIeCTBOM KOMIIAHUU.

Bo3M0O>XHO, YTO OAHOM U3 IleAel
[Mpo6aemHOM HopMEL IBASIAGCE 3a-
1IUTa HOBBEIX OeHeduimapos Ou3-
Heca OT HeOIPaBAA@HHO BEICOKUX
«30A0THIX ITIaPAIIIOTOBY, BKAIOUEH-
HBIX B «CTapBIN» TPYAOBOM AOTOBOP
c PykoBopuTtenreMm. Ho pelicTBy!O-
mas pepaknusa [ Tpooaemuor HopMbl
He IO3BOASIET CAeAATh OAHO3HAU-
HBIM BBEIBOA O TOM, UTO 3TO BO3MOJK-
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HO OCYIIeCTBUTH AASI HOBHIX OeHe-
dunuapos. HaobopoT, pearusanusa
IMTpobaemuOM HopMBEI MOXeT mO-
BAEUBb 0043aHHOCTEL paboToAaTeAs
IPeAOCTaBUTDH YIIOMSHYThIE BEITOABI
PyKoBOoAHTEAIO IPU PACTOPKEHUU
TPYAOBOI'O AOrOBOpa C HUM*.

Arsga AO obmias cuTyanus ycy-
rybAsieTcsl TeM, UYTO ero YIIOAHOMO-
YeHHBIM OpraH He BCeraa Mo>XeT He-
MeAAeHHO Y3HATh 00 U3MeHeHUU
cocTaBa aknuoHepoB. Curyanusa
CTAHOBHUTCH ellle MeHee IIPOTrHO3U-
pyeMOH, eCAM aKIIUU HAXOASTCS
B HOMHUHAABHOM Aep>kaHuU. [Topo6-
HBbIe CAOKHOCTHU MOTYT BO3HUKHYTh
ny TOO, BepeHHe peecTpa ydacT-
HUKOB KOTOPOTO TaK>Xe IepepaHo
IIeHTPAaABHOMY A€IIO3UTapHUIO.

[Ipo6baraemuas Hopma MoXerT
UMeTh U UHBle HeOAaTONPUSATHEIE
MIOCAEACTBUS AASL TPYAOBBIX OTHO-
LIeHUM CTOPOH, HAIIpUMeED, BPEA AAS
PykoBoAUTEASI BBUAY «OOHYACHUSI»
€ro OTIIyCKa U YMHOKeHUS 3anucei
0 ero «yBOAbBHEHUU» U HOBOM Hau-
Me, a TaK’Xe (DUHAHCOBLIN yIiep6
OpraHMU3alunu.

YuuThsIBasg 3TU OOCTOATEABCTBA,
HeoOXOAMMO PacCMOTPeTh, KAKUM
00pa3oM KOMIIAHUU MOTYT HajpAe-
>KaIuM 06pa3oM UCIOAHUTL Tpe-
OoBaHus [IpobaemHOM HOpMEI AAS
MHHUMU3AIUU IPAaBOBLIX PUCKOB.

no3uunus MMHUCTEPCTBA

TPYQA U COLIUA/IbHOU

SALUTDbI HACENIEHUA PK

B HameM pacnopsi>KeHUHW UMe-
eTCs MUCbMO MUHUCTEpPCTBA TPY-
Ad ¥ COIIMAaAbHOY 3aUUTHl Hace-
reHud Pecnyb6auku Kaszaxcran
(haree — «MHUHHCTEPCTBO TPYAQA»)
ucx. Ne 01-1-1-04/3T-4-1186 ot 22 pe-
KaOps 2021 ropa, IOAyYEeHHOE B OT-
BeT Ha 3anpoc FOpupuyeckoit pup-
MBI «KAEQUITAS»,

IpuBepeM IUTATY U3 pa3bICHe-
Hus1 OyKBAABHO: «<..> Takum obpa-
30M, NPU U3MEHEeHUU COCIMAaBd yupe-
gumeaeli, om pewenus yupeoumenei
3aeucum Heo6X00uMoO 3aKAIO4UMb HO-
6vLii mpydoeoli 002060p ¢ pyKoeodume-
A€M UCNOAHUMEAbHO20 0P2ana Aubo npe-
Kpamumy ¢ HUM mpyoosbie OMHOUWEHU.
<..> Coraacno cmambe 62 Kogekca
npexkpawenue mpygoBoro goropopa
ogopmasiemca akmoM pabomogame-
Asl. B akme pabomogamens goaAXXHO
6bimb YKA3QHO OCHOBAHUE NPeKpa-
uweHUs MPYygoBOro goroBopda B CO-

4 Hanpumep, B peweHnuu om 13 sHBaps
2022 roga Ne3310-22-00-2/1015 Taagbikop-
raHcKull ropogckol cyg obaacmu Kemicy
NPU3HAA HEe3aKOHHbIM NPUKA3 O Npexpa-
ujeHuu gelcmBus MpygoBOro goroBopa
U BOCCIMAHOBUA HA pabome YBOAEHHOI'O
gupexmopa TOO no psagy npuyuH, BKAIO-
uas HeBepHoe YKa3aHue B NPUKa3e OCHOBA-
HUsl PACMOPXKeHUs MpPygoBOro goroBopa
u HapyweHue pabomogamereMm GonoAa-
HUMEABHOro (no cpaBHenulo ¢ TpygoBbM
Kogekcom) mpeboBaRUA MPYygoBOIo goro-
BOpa O NUCbLMEHHOM npegynpexgeHuu
pabomHuka O pacmopXeHuu mpygoBOIro
goroBopa He MeHee ueM 3a 1 mecau,

omBemcmBuu ¢ Kogekxcom. Takum
006pa3som, npu pacmopiceHuu mpyoogo-
20 dozoeopa 6 axme pabomodamens He-
00X00uUMO yKazamo cColiKy Ha NYyHKm 2
cmamou 140 Kodekca. ...> YuumblBas
0cob6eHHOCMU PeryAupoBaHUS. MPy-
ga pyKoBoguMeAst UCNOAHUMEALHOTO
OpPraHa IpuUguueckoro AuUUd U YAeHOB
UCNOAHUMEABHOrO OPrand puguie-
CcKoro Auua noaoxcenus cmamou 47 Ko-
dekca He pacnpocMpaHsIlOMcA Ha 44eH08
UCNOAHUMEAbHO20 OP2aHa.

AaHHOe pa3bsCHeHUe OyAeT Aa-
Aee IPUHSITO BO BHUMAaHUeE.

NPEKPALLEHUE .
TPYAOBbIX OTHOLWIEHHWH

C PYKOBOAMUTENEM
«ABTOMaTU4yecKoe»
npekpauweHue TpyaoBbIX
OTHOLUEHUH

OAHUM U3 BOBMOKHBIX pellleHu M
YnoaHOMOYeHHOTO opraHa B [1po-
Oremuol HopMme yKazaHoO npekpa-
ujeHue mpygoBblX omHoweRul ¢ Py-
KOBOAHUTEAEM.

IToraraem, 4TO mpekpalleHue
TPYAOBBIX OTHOIIEHUN He MOXKeT
B AQHHOM CAy4Yae IPOU30UTHU «aBTO-
MaTHUYeCKU» C MOMEHTA IPUHSITUSI
KOPIOpPATUBHOI'O pelleHus 06 us-
MeHeHUU cocTaBa yyacTHUKOB TOO.
CoraacHo cT. 61 TpyAOBOT0o KOAEKCa,
IIpeKpalleHre TPyAOBOTO AOTOBOPA
AOASKHO OBITH 0POPMAEHO aKTOM pPa-
0oTopaTersd (OOBIYHO — IIPUKA30M)
C yKa3aHueM OCHOBaHMS IpeKpa-
meHusi. Oco6eHHOCTHU IIOAIINCAHUST
TaKOI'o aKTa paboTopaTeAsI IpUMe-
HUTEABHO K PyKOBOAUTEAIO IIPEA-
ycMoTpeHH 1. 4 cT. 140 TpypoBoro
KoAekca. Ha 3Ty HOpMEI CCBIAQIOTCSA
U CYABI B CBOMX PEIIeHUSIX’.

ITosTOoMy YIIOAHOMOYEHHOMY Op-
raHy PeKOMEeHAYeTCsI BCerpa Ipu-
HUMAaTh MPAMOe pellieHne o Ipe-
KpallleHUU TPYAOBBEIX OTHOLICHUH
c PykoBopuTeaeM, ecAU He MAQHU-
pyeTcs UX IPOAOASKEeHUe.

BapuaHTbl npeKpauweHus

TPYAOBbIX OTHOLUEHUHA

c PykoBoautenem

Chrepyromuii OOABIION CHOP-
HBIM BOITPOC — HAa KAKOM OCHOBa-
HUW OCYIIeCTBUTHL NpeKkpauwenue
mpygoBblX omHoweRul ¢ PykoBogu-
meAeM B CUTYaIlUH U3MeHEeHUs CO-
CTaBa yuypepAuTeAel (YUaCTHUKOB,
aKIIMOHepOoB)®.

Ecau PykoBopuTeAB He HAMepeH
IIPOAOAJKATE PAbOTy B OpraHU3aluu
IIoCAe U3MeHeHHUs COCTaBa ydacT-
HUKOB (aKIJMOHEPOB) U IIOAQET yBe-
AOMAeHUe 00 3TOM, TO TPYAOBOM AO-

°> [Ipumepbl cmompume, NOXaAyliicma, B
noAHoU Bepcuu Hacmosiwell cmamau.

® B nacmosiwjell cmambe Mbl He 6ygem
3amparuBams Bonpoc 06 0cobeHHOo-
cmax npumenenus IIpo6aemuoli Hopmei
k PykoBogumento, xomopslii go usmene-
HUA COCMABA Y4ACMHUKOB/AKUUOHEPOB
SABASIACSL €gUHCMBEHHbIM YUACMHUKOM
UAU AKUUOHEPOM I0PUGUUECKOro AuUa U He
umeA mpygoBOro gorosopd.

TOBOP pacToOpraeTcs C HUM IO €To
WHUITMATUBE,

B mHOM CcAyuae YIIOAHOMOYEHHBIN
opraH AOAJKeH BEIOpAaTh ApyTroe oc-
HOBaHUe.

e BapuaHT npekpanieHus TpyAo-
BbIX oTHOmeHu Ne 1. PacTopruyTs
TPYAOBOM AOTOBOP BO3MOYKHO IIO
UHUIIMATUBe PaboTOAATEASI B CAY-
yae AOCPOUYHOTO IpeKpalleHus
TIOAHOMOYUMN PyKOBOAUTEAS IO pe-
IIeHUI0 YIIOAHOMOYEHHOTO OpraHa
IOPUAMYECKOT0 AUTa (moaT. 23) m. 1
cT. 52 TpypAOBOTO KOAEKCA).

» BapuaHT npekpauieHust TpyAo-
BbIX oTHomeHu Ne 2. 13 npuBepeH-
HOTO paHee nNucbkMa MUHUCTEPCTBa
TpyAa caepyeT, uTo [IpobareMHasa
HopMa MoskeT paccMaTpUBaThCa
KaK OTAeABHOE OCHOBaHUe AAS IIpe-
KpallleHUsI TPYAOBBEIX OTHOIIEHUH.
Takoi moAXOA, OAHAKO, He COrAacy-
eTcs €O CT. 52 TpyAOBOTro KOAEKCa,
KOTOpas IpeAycMaTpuBaeT uciuep-
NIBIBAIOIIUY IIepeYyeHb OCHOBAHUU
PacTOp>KeHUs TPYAOBOI'O AOTOBOPa
110 UHUITUATHUBE Pab0OTOAATEAS. DTO
BAEUYET PUCK OCllapuBaHus Pykoso-
AUTEeAeM PAacCTOP>KeHHUS ero TPYAO-
BOTO AOTOBOPA.

Hanpumep, Cya palioHa
«BarkoHbIp» ropoaa Hyp-CyaTas oT
15 okTa6pga 2020 ropa B pellleHUH 10
Aeny Ne 7145-20-00-2/2237 ykaszan:
«[IpekpawjeHue noAHomMouul ucm-
ua opopmMAeHO COOMBEMCMBYIO-
WuM Npuka3oMm, OgHAKO, B akme pa-
bomogameAas He yKA3QHO OCHOBAHUe
npexpaujenus mpygoBoro goropopa
CO CCBLIAKOU Ha HOpMY cmambu 52
TK, Auwb Ha HOpMBL NYHKMa 2 cma-
mbu 140 TK. <...> cyg, yuumbnlBas,
4mo npu yCAOBUU OWUOOYHOIO yKQa-
3aHUA pabomogameAeM B npukase
CCBIAKU He HQ MO OCHOBaHue Tpygo-
BOI'0 KOgeKCd, OGHAKO HAAUYUS OCHO-
BQHUA gASL pACMOPIKEeHUS MPYgOBOTO
gorosopa no unHuyuamuse pabdomo-
gameAs B CUAYy noghyHKma 23) nyH-
xma 1 cmamsbu 52 TK, npuxogum
K BEIBOgY 00 omKa3e B ygOBA€MBO-
PEeHUU UCKQ B 4aCMu NPU3HAHUA He-
3aKOHHBIM Npuka3a. AGHHBIU gOBOgG
cyga coraacyemcs ¢ pa3bAaCHeHU -
Mu, ganHbIMU B nyHKkme 31 Hopma-
MUuBHOIO NOCMAHOBAeHUs BepxoBno-
ro Cyga Pecnybauxu Kazaxcman om
6 oxmsabps 2017 roga Ne 9 «O Heko-
MOopbIX BONPOCAX NpUMeHeHU s Cyga-
MU 3aKOHOgameAbCMBA NPU paspe-
uleHuU mpygoBblX CNOPOB», COTAACHO
KOmoporo, ecAu npu pa3peweHuu
cnopa o BOCCMAHOBAeHUU Ha pabome
Cyg npu3Haem, umo pabomogameAnb
uMeA OCHOBAHUEe gASl NPeKpaw,eHu s
uAU pacmopXeHus mpygoBoro goro-

7 Mbl noaaraem, umo pabomnuxa (Pyko-
BOguUMeAs) HeAb3sl AUWIAMb €ero KOHCMmu-
MyUUuOHHOIo NpAaBa Ha cBOOOgy mpyga u
UHBIX 3AKOHHbIX NPAB B MPYygoBol cge-
pe. Hanpumep, maxoli nogxog npuMeHéR
Pationnsim cygom Ne 2 Kasblbexkbutlickoro
pationa r. Kaparangel B pewenuu om 30
anBapa 2023 roga no geay Ne 3512-22-
00-2/9075. Bmecme ¢ mem [IpobremHuas
Hopma re coranacoBana ¢ uHbIMU HOPMAMU
TpygoBoro Kogekca.

IMoankili apxuB Bcex cmamell XypHaAaa Petroleum 3a 25 aem (2000—2024), mekcmbl 3aKOHOGAMEAbHbIX AKMOB, 77
cmamucmuka no gobblue u nepepabomxe — Ha calime www.petroleumjournal.kz
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BOpA, HO B npuKa3e owubouHO cge-
AGHA CChIAKQ He Ha MO OCHOBQHUE
TpygoBoro kogexkca uAu UHOIO 30-
KOHQ, Cyg OmKa3blBaem B ygOBAem-
Bopenuu ucka. OgHOBPEMEHHO B MO-
MuBUPOBOYHOU Yacmu peuleHus cyg
gOAKEH yKa3amb KOHKPEMHOE OCHO-
Banue TpygoBoro Kogekca uAu UHOTO
3QKOHQ, NO KOMOPOMY NOGAEXAA nNpe-
KpQuleHU!0 UAU PACMOPKeHUI0 mpy-
goBOU goroBop.»

Taxum oOpa3oM, B A@HHOM KOH-
KPETHOM CAyYae CyA IPUIIEA K BbI-
BOAY, UTO TPYAOBOU AOTOBOD C Py-
KOBOAUTEAEM OBIA (PpaKTHUUECKH
pPacTOprHyT 1o BapuaHTy nIpekpa-
LIeHUs TPYAOBBIX OTHOIIeHuM Ne 1,
KOTOPBLIM pacCMOTPEH HaMU BHIIIIe,
T.e. II0 OCHOBAHMUIO, IPEAYCMOTPEH-
HOMY HOAIL 23) 1. 1 cT. 52 TpyaoBoro
KOAEKCAa, XOTsI IpUKa3 ObIA 0POpPM-
AeH 1o BapuaHTy npekpallleHUus
TPYAOBBIX OTHOIIEHUH Ne 2.

e BapuaHT npeKkpaiieHus TPyAo-
BbIX oTHoImeHH# Ne 3. ByKBaAbHO,
IMpobaemuast HopMma npepycMaTpu-
BaeT IpeKpallleH’e TPYAOBBIX OT-
HolIeHHUM. Bo3HUKaeT BoIpoc, He
cAepyeT AU paccMaTpuBaTh [1po-
OnreMHYI0 HOpMy Kak AOTIOAHUTEAB-
HOe OCHOBaHUe AAS IIpeKpallleHus
TPYAOBOT'O AOTOBOPA, KOTOPOE He SB-
AsteTcd ero pacropxenuem? Ct. 49
TpyaoBOro Kopekca NpepAycMaTpu-
BaeT B YUCAe OCHOBAHUM IIpeKpa-
IleHUs TPYAOBOTO AOTOBOpA €ro
pacTop’KeHHe U UHBIe OCHOBAHUA,
KOTOpHIE PACTOP)KeHUEM He SIBAS-
oTcda. Ho cnmcok Takux ocHOBa-
HUM TaK>Xe IBASETCS UCUePIIbIBAIO-
LIMM, ¥ OH He COAEPKUT OTCHIAKY Ha
AOIIOAHUTEABHOE OCHOBaHUE B BU-
e IIpobaemuon HopMmel. [TosTomy
npuMeHeHHne BapuaHnTa Ne 3 umeeT
PHCKY, aHAAOTUYHBIE pUCKaM Bapu-
aHTa Ne 2,

W3 Bcex pacCMOTPEHHBIX BapUaH-
TOB C IIPAKTUYE€CKOU TOUKH 3PEHUS
BapuaHTt Ne 1 (mpsiMoe IpuMeHeHHue
noat. 23) m. 1 ct. 52 TpyapoBoro xo-
AEKCa) C AOTIOAHUTEABHOM CCBIAKOM
u Ha [IpobaeMHyI0 HOpMY BEITAS-
AUT HauboAee 6e30MacCHBIM U 060-
CHOBAHHBIM, €CAU YIOAHOMOUYEH-
HBIM OpraH peIlluA He IPOAOAJKATh
TPYAOBLIE OTHOIIIeHUs ¢ PyKoBoau-
TeAeM IIPU OTCYTCTBUU APYTUX OC-
HOBAHUM AAS 3TOTO.

MBI TaKKe AOIIyCKaeM BO3MOXK-
HOCTb AOCTUIKeHUs ¢ PykoBopuTe-
AeM CorAquenus 0 pacmopKeHuu ero
mpygoBoro goropopa (mopI. 1 cT. 49
TpyaoBOTO KOpeKca), KakK cIiocob
MaKCUMaABHOT'O AUCTAHIIUPOBAHUSI
CTOPOH OT TpoTuBOpeuutt [Ipobrem-
HOM HopMBEI 11 ee pUCKOB.

HOBbLI TPYJ0BOH 10rOBOP
NMPU NPOAO/IKEHUN
TPYQOBbIX OTHOLUEHUH
C PYKOBOQUTEJNIEM
MpopaonxeHue TpyaoBbIX
OTHOLWEeHu ¢ PyKoBoagutenem
EcaAu >)xe YIIOAHOMOUYEHHBIN Op-
T'aH IOPUANYECKOI'O AUIla He XoueT
IpeKpauaTh TPYAOBEIE OTHOIICHM I

c PykoBopuTeaeM, To corracHo [po-
6aemuolt Hopme, paGoTopaTean?
AOAJKEH 3aKAIOUUTE C HUM «HOBBINA
TPYAOBOU AOTOBODY.

ITpu sTOM 3aKOHOAQTEAB TPEOYET
TaK XUTPO 3aKAIOUUTE «HOBBIN TPY-
AOBOM AOTOBOP» C AeHUCTBYIOUIUM
PykoBoauTeAeM, YTOOLI IIPU 3TOM He
MTPEeKPATUTh C HUM TPYAOBEIE OTHO-
LIeHU s, IOCKOABKY 3TO ABa OTAEAD-
HBIX BApUAHTAa PA3BUTUSA COOBITUI.

BapuaHTbl 3aKa04eHUA

«HOBOI0O TPYAOBOro forosopa»

PaccmoTpuMm "yeThIpe BapuaHTa
pelieHus 3Tou NpoOAEeMBIL.

e BapuaHT 3aKAIOUeHHS «KHOBO-
ro TPYAOBOTO AoroBopa» Ne 1 — moa-
NIHCaTh «HOBBIM TPYAOBOM AOTOBODY,
B KOTOPBHIY BKAIOUUTH OTOBOPKY, UTO
«CTapbId» TPYAOBOU AOTOBOP yTpa-
yuBaeT CuAy. Tako¥ cnocob Ipekpa-
LIeHUsI AOTOBOpPAa HEPEAKO UCIIOAD-
3yeTCsI B TPa’kAaHCKO-TIPABOBEIX
OTHOIIEHUAX, HO OH HeIPUMEeHUM
K TPYAOBBIM OTHOIIIEHUSM.

OueBUAHBEIMU MHUHYCaMHU 3TOTO
BapUaHTAa IBASIIOTCS:

a) OTCYTCTBUE TAKOTO OCHOBA-
HUS IpeKpalleHus TPYAOBOTO AO-
roBopa B TpyAOBOM KOAEKCe (BCAEA-
CTBHE 4ero MoKeT OLITh IPU3HAHO,
YTO «CTapbI» TPYAOBOU AOTOBOP He
NpeKpPaTUACSI U IPOAOAIKAET Ael-
CTBOBATBh);

0) OTCYTCTBUE IOHATHOI'O OTBETA,
Kak «mpekpatuTbh» B ECYTA? «cTa-
PEIM» TPYAOBOM AOTOBOD, He BEIOpaB
HU OAHO U3 3aKOHHBIX OCHOBAHUU
ero npekpalieHus;

B) AQHHAs OrOBOPKa MOJKET TaK-
’Ke 03HauaTh, YTO CTOPOHLI PacTOpP-
TaloT «CTapBIN» TPYAOBOM AOTOBOP
10 COTAQIIIEHMIO CTOPOH, YTO IIOTPe-
OyeT U3AaHUS IIpUKa3a O ero pac-
TOP>KEHUU U BHI30BET IIOCACACTBUS,
npepycMoTpeHHBIe BapuarTom Ne 2,
KOTOPHBIN OyAEeT PaCCMOTPEH AAAee;

T) IpeKpallleHue TPYAOBOTO AOTO-
BOpa O3HayvaeT IpeKpallleHue TPy-
AOBBIX OTHOIIIEHUHY (UTO HaM He IIOA-
XOAUT);

2A) TaKO BapUaHT He COOTBET-
CTBYyeT Apyro# Hopme — 1. 3 cT. 140
TpyaoBoro Kopekca.

MB5I He MOXKeM PeKOMEeHAOBATh
BapuaHT Ne 1 Arg IpuMeHeHus.

e BapuaHT 3aKAIOYEHHUST KHOBOTO
TPYAOBOTO AOroBopa» Ne 2 — npekpa-
TUTH «CTAPBIN» TPYAOBOU AOTOBOD,
NpuMeHUB 60Aee IPUBBIUHOE 3a-
KOHHOEe OCHOBaHMe (HallpuMep, o
COTAAIIeHUIO CTOPOH MAHM 110 pellle-
HUIO YIIOAHOMOUYEHHOTO OopraHa 1o
UHUIMAaTUBe paboTopaTeAs, 0OBIU-
HO coTAacHoO mopn. 23) m. 1 ct. 52
Tpya0OBOro KOpAeKCa) U HEMEAAEHHO
(HammpuMep, CO CAEAYIOIIEro AH) 3a-

8 B ganHom cayuae pabomogamerem
ABASIEMCA I0puguieckoe AUUO, a He KOH-
KpemHble YYACMHUKU, yupegumeAu UuAl
QKUUOHEDBL.

¢ «ECYTl» — egunas cucmema yuema
MpygoBLIX gOrOBOPOB, pasmeujaemas Ha
unmepnem-pecypce https://hr.enbek.kz/.

KAIOUUTE C PyKoBOAVITEAEM «HOBBIM
TPYAOBOU AOT'OBOPY.

TpyaoBBIe OTHOILIEHU pakmuue-
CKU OCTaHYTCS HEIIPEPLIBHBIMY KakK
o01las IpaBoBasg KaTeropus (Ipu
YCAOBUM OTCYTCTBUS IepephIBa
MeXKAY IepruopaMU AeMCTBHUS «CTa-
pOro» M KHOBOT'O» TPYAOBBIX AOTOBO-
poB). B aTOM cAyuae, OAHAKO:

a) KOHKpeTHBIe TPYAOBBIE OTHO-
meHus ¢ PykoBopuTeaeM (ompepe-
AsieMBle YCAOBUSIMU KOHKPETHOIO
TPYAOBOTO AOTOBOPA) IOPUAUIECKH
NpeKpaTATCd OAHOBPEMEHHO CO
«CTapbIM» TPYAOBBEIM AOTOBOPOM,
4TO He cooTBeTcTByeT [IpobreM-
"ol Hopme. C MOMeHTa BCTyIA€HUS
B CHAY «HOBOTO TPYAOBOTO AOTOBO-
pa» BOBHUKHYT HOBBIE TPYAOBBIE OT-
HOIIIEHUS;

0) 9TOT BapuaHT HeBHITOAEH Py-
KOBOAMTEAIO U AUIIIAET ero 3aKOH-
HOTO IIpaBa Ha e>KeTOAHBIN OIlAQUU-
BaeMBI¥ TPYAOBOM OTIYCK, TaK KakK
IpY IPeKpallleHUH «CTaporo» TPy-
AOBOT'O AOTOBOPA BMECTO AHeM OTIy-
CKa OH ITOAYUYUT AeHEeKHY0 KOMIIeH-
CaIMIo, a AHU OTIIYCKA «OOHYASATCSY.
U Tak OypeT IPOUCXOAUTH BCET-
Aa TIpYW U3MEeHeHU!U COCTaBa aKI[U-
OHEpPOB, YIaCTHUKOB, YUPEAUTE-
Ael. B runoreTrnyecKoM CUTyaluu
YacTOM CMEeHBI YYaCTHUKOB UAY aK-
IIMOHEPOB 3TO HeUu30eKHO BLI30BET
HEeBO3MOXXHOCTb AAd PyKoBoauTe-
AsT «(DPU3UYECKOTO» UCIIOAL30BAHUS
e>XeropAHOTO TPYAOBOTO OTIyCKa
B BUAE OTABIXA' U MOJKeT HaHEeCTHu
BpeA ero 3A0pPOBBIO M, KaK CAEA-
CTBUe, OM3HeCy OpraHU3aIuu;

B) B TPYAOBOM cTake PykoBopu-
TEeAS IIOSIBASIETCS 3aIIUChH (MAY MHO-
KeCTBEHHBIE 3all¥ICH) O IIpeKpalie-
HUU C HIM TPYAOBOI'O AOTOBOPA;

I) AQHHBIA BapUaHT HeypAOOeH
paboTopaTeAlo, TaK KakK IOMU-
MO «HOBOTO TPYAOBOTO AOTOBOpa»
U1 00513aTeABHOT'0 KOPIIOPATUBHO-
TO pellleHUs, IPUAETCS MOATOTO-
BUTH IIOAHBIM TIaKeT AOKyMEHTOB Ha
«yBOABHEHUE» U HOBBIN HaeM, BKAIO-
4Jas IIpUKa3 O PaCTOPKeHUU TPYAO-
BOT'O AOTOBODA, BHECEHHE CBeACHUN
BECYTA, AOKyMeHT, IOATBEPKAQ0-
WY TPYAOBYIO A€SITEABHOCTD, IPU-
Ka3 o IpueMe Ha paboTy U Ap.;

A) ArS Tex PykoBopuTenel, 4bU
KaHAMAATYPHI IOAAEFKAT COIAACOBa-
HUIO C YIIOAHOMOYEHHBIMU PETYAS-
TOPHBIMM OpPraHaMHU (HallpuMep, AAS
OaHKOB), BOBHUKAET CHOPHBIN BO-
IPOC O HEOOXOAUMOCTHU ITOAYUEHUST

0 B ganHOM cAyuae BO3MOKHO npegocma-
Bump PyxkoBogumearo gonoanHumeAbHbll
onAauuBaemMblll mpPygoBol omnyck (umo
BA€Yem gonoAHUMeAbHblE PACXOghL pabo-
mogameAas) Aubo omnyck 6e3 coxpane-
Hua 3apabomHoU nAamel (Npu ycAoBuu
maxoro 3anpoca om PykoBogumeas) gas
moro, umobbl PykoBogumeab umea BO3-
MOXKXHOCIBb (PAKMUYECKOIO0 OMghblXad BMe-
cmo «cropeBuiux» gHeli 0053ameAbLHOrO
ONAQUUBAEMOI0 €eXKerogHOro MmpygoBOIO
omnycka.
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HOBOT'O COTAACOBAHUS AO 3aKAIOUe-
HUS KHOBOTO TPYAOBOT'O AOTOBOPA».

¢ BapuaHT 3aKAIOUeHHS KHOBO-
ro TPYAOBOro Aorosopa» Ne 3 — ne
0OPMASSI OTAEABHBIN «HOBBIHI TPY-
AOBOM AOTOBOD», 3aKAIOUYUTH JONOA-
HumeAbHOE COrAQWeHUe K «Cmapo-
My» MPYgoOBOMY gOTOBOPY AASL €TO
M3A0KEeHUS B HOBOU pepaKIuy, He
IIpeKpalas TPyAOBbIe OTHOIIEHUS,
COITPOBOAUB CCHIAKOM Ha [Tpobaem-
nyto Hopmy, . 2 cT. 33 u 1. 3 cT. 140
TpyaoBOTro KOAEKCa.

Takoit mopXxop caepyeT U3 I. 3
cT. 140 TpyAOBOTrO KOAEKCA, COTAAC-
HO KOTOPOMY B CAyuae HA3HA4YeHUS
(u3bpanus, ymBepKgeHus B JOAX-
Hocmu) PykoBogumeas Ha HOBbLU
CPOK B mpPygoBOU goroBop BHOCAM-
csi coomBemcmByloujue U3MeHeHU s
U gONOAHEHUSA, TO eCThb IIpeAyCcMa-
TpUBaeTCs 3aKAIOUeHHe AOIIOAHU-
TEeABHOT'O COTAQIIEHUS K TPYAOBOMY
AOTOBODY, a He 3aKAIOUeHUe «HOBO-
T'o TPYAOBOTO AOTOBODA».

OTOT BapUaHT, Ha HAIl B3TASA,
oTBedyaA OBl MHTepecaM CTOPOH.
OpHaKo OH He COOTBeTCTBYyeT [Ipo-
oremuoi Hopme (6yKBaAabHO OHa
TpeOyeT «HOBBIM TPYAOBOM AOTO-
BOp», @ He AOIIOAHUTEABHOE COTAa-
HIeHNe K «CTapoOMy»); U IO3TOMY
C BEICOKOM BEPOSTHOCTBIO PEryAs-
TOpPHBIE OPTaHbl U CYABI MOTYT He
IIOAAEPFKATh €ro.

o BapuaHT 3aKAIOYEHUS KHOBOTO
TPYAOBOTro Aoropopa» Ne 4 — caMbIi
XYAIINUM U3 BAPUAHTOB — IIPOCTO 3a-
KAIOUYUTH «HOBHIM TPYAOBOM AOTO-
BOp», 3a0BIB IIPO CcTapbiii. B TakoMm
BapuaHTe y PykoBopuTead OyAyT
HaKaIlAUBATHCS TPYAOBBIE AOTOBOPEI
He TOABKO (aKTUUYeCKH, IopuAnUe-
cky, HO u B ECYTA. B cayuae criopa
PykoBoAUTEAB MOJKET UX peaHHu-
MUPOBATH (HAIPUMED, IPEABIBUTH
K OIlAA@Te 110 HUM 3apaboTHYIO ITAa-
Ty UAM OIIAQTY BBIHY>KAEHHOTO IIPO-
TyAQ, OCIOPUTH YBOABHEHUE U T. ).
MgeI He MOKeM PeKOMeHAOBaTh Ba-
puaHT Ne 4 AN IpUMEHeHUs.

Kak cknaabiBaeTcs npakTUKa

no BOMPOCY O NPOAOIHKEHUN

pa6oTbl PykoBoautens npu

CcMeHe yyacTHukoB TOO

B u3BecTHOM HaM MpakKTHUKE CTO-
POHBI IPEAIIOYUTAIOT AeMICTBOBATH
no Bapuanty Ne 2 (pacTopskeHue
TPYAOBOTO AOTOBOpA IIO PeIleHUI0
YIOAHOMOYEHHOTO OpraHa, IpH-
HSITHEe KOPIIOPATUBHOTO pEeIIeHUsI
0 Ha3HaueHUuU (u3bpaHuu) Pyko-
BOAUTEAS Ha HOBBIM CPOK M 3aKAIO-
YyeHUe C HUM «HOBOTO TPYAOBOTO
poroBopar)!l. OH paccMaTpuBaeT-
cd Kak 0oAee Oe30NIaCHBIN B YCAO-

"Ommemum, umo TpygoBol Kogekc
cogepXum cneyuaAblble mpeGOBAHUS K
mpygoBomy goroBopy ¢ PykoBogumeaem
U NOgNuChlBAIOWUM €ro AuyaM, d Mmak-
JKe yCmaHnaBAuBAem mpe6GOBAHUS K UHBIM
¢opmarbHOCMAM, CBSA3AHHBIM C 3AKAIO-
YyeHueM MPYgoBOro goroBopd, KOMOpble
MaxKxe JOAXXHblL OblmMb COOAKOGEHbL.

BUSIX HEYaCTOU cCMeHBI 6eHeduIiua-
poB OusHeca.

BmecTe ¢ TeM Ou3HeC He IIOHU-
MaeT IeAb [IpobaeMHOU HopMBI
U cuuTaeT eé usAumiHe. Kpome to-
ro, yBepeHHBIe PYKOBOAUTEAH yiKe
Ha4YaAU IOAB30BAThCSA CTPAHHOCTS-
mu [Tpobremuo HopMBl 1 nHOTAQ
TpebGoBaTh OT HOBBEIX YUYaCTHUKOB
AASI ceOs1 6oAee BLITOAHOTO «IIaKe-
Ta» IPU 3aKAIOUYeHUU «HOBOTO TPY-
AOBOT'0 AOTOBOpPa» IOA YTPO30H OT-
Kas3a OT ero NoAIUCaHUA.

PykoBoauTenb — MHOCTpaHeL,

Curyanus oCAOXKHSETCs, KOrAa
PykoBopuTEAEM SIBASIETCS MHOCTPA-
Hell, TOCKOABKY K HeMy IIpUMeHsIeT-
Cs1 3aKOHOAAQTEABCTBO B 00AACTH MU-
rpanuu.

Ecau mHOCTpaHeI — rpaXpa-
HUH cTpaHBl-yuacTHHKa EASC, To
AASL IOAYUYEHHUS pa3pelleHUus Ha
BpeMeHHOe IIpoXKuBaHue B Pecny-
Oauke KazaxcraH (paree — «PBII»)
IIPEAOCTaBASIETCSI KOIIUS TPYAOBOT'O
AOTOBOPa, UH(OPMaILUs O KOTOPOM
BHeceHa B ECYTA,. PBIT ne moxxeT
IIpeBbIIIaTh CPOKa AeHCTBUS TPYAO-
BOTO pAoroBopa'? ITosToMy mpu 3a-
KAIOUeHnHU ¢ PyKoBopUTeAEM «HOBO-
IO TPYAOBOTO AOTOBOpPA» BOBHUKAET
CIIOPHBIY BOIIPOC O TOM, yTpauyuBaeT
AM CHAY «@BTOMaTUYECKU» U IIOANE-
JKUT AU aHHyAuUpoBaHuio PBII, pa-
Hee BBIAAHHOE PYKOBOAHMTEAIO ITO
«CTAapoOMy» TPYAOBOMY AOTOBODPY?
Hy>kHO AV YBEAOMASITH MUTPAIIIOH-
Hble OpPTaHbl ¥ IOAyYaTh HoBoe PBIT?
HekoTopkble ciellaAUCThl PeKOMEH-
AYVIOT YBEAOMASTH MUTPAIIMOHHEIE
OpTraHbl O IPEKPAaIleHUN «CTapoTo»
TPYAOBOTO AOTOBOPA U IOAYYaTh HO-
Boe PBIT 110 «<HOBOMY TPYAOBOMY AO-
TOBOPY» BO H30e’KaHNUe PUCKOB AAS
MHOCTPAHHOIro PyKoBOAUTEAS U €T0
paboTopaTeas.

AHaAOTHUYHBEIM 00Pa30M CKAAABI-
BaeTCs CUTyallusl U AAS UHOCTPaH-
1leB, IOAYUYHUBIINX BU3Yy Ha BBE3A
B KazaxcTaH Ha OCHOBaHUHU TPYAO-
BOTO AOTOBODA.

3AKNTIOYEHUE

3akoH Pecnybauku Kaszax-
cTaH oT 6 annpead 2016 ropa Ne 480-
V «O nmpaBOBHIX aKTax» (O. 3
cT. 24) TpebyeT, 4TOOBI TEKCT HOP-
MaTHUBHOTO IPABOBOTO aKTa (B TOM
YHCAe, KOAEKCA) M3AATrancs C COOAIO-
AeHHEeM HOPM IOPUANIECKOU TepMU-
HOAOTHH U FOPUANYECKON TEXHUKH.
HeponycTuMo IOBTOPEeHVE HOPMEI
IIpaBa B APYTUX CTPYKTYPHBIX JAE-
MEeHTAaX 3TOTO JKe aKTa. [TorokeHms
AOASKHBI OBITH IPEAEABHO KPAaTKH-
MU, COAEPIKaTh YeTKUH U He TIOAAe-

2Yacmpb 5 n. 10 IIpaBua Bve3ga u npe-
OblBQHUSL uMMUurpaHmos B Pecnybau-
ke KasaxcmaHn, a maxkxe ux Bble3ga u3
Pecnybaruku KasaxcmaH, ymBepXKgeH-
nbix IlocmanoBaenuem [IpaBumeabcmBa
Pecnybaruku Kazaxcman om 21 snBaps
2012 roga Ne 148 B gelicmByowel pegax-
yuu.

KaIlUM Pa3AUYHOMY TOAKOBAHUIO
CMBICA.

Tekct [TpobaemHOM HopMEbl, Ha
HAIII B3TASA, HapyIlaeT AQHHEBIE Tpe-
OOBaHMS, B TOM UHUCAE:

e TIOBTOPSIET I10 CyTH APyTHe HOP-
MBI TPYAOBOTO KOAEKCA B 4aCTH IIpa-
Ba CTOPOH Ha U3MeHEeHNe TPYAOBOTO
AOTOBOpA IO COTAACOBAHUIO CTOPOH
UAU eTo IIpeKpallleHue;

e UMeeT HeUeTKUM U MOAAEeIKa-
IIUYA Pa3sAMYHOMY TOAKOBAHHUIO
CMBICA;

e He COTAACOBAaH C ADyTUMH IIO-
AoKeHHSIMU TPyAOBOTrO KopeKca
U IPOMUABHBEIMU 3aKOHAMH (B 4aCT-
HOCTH, 3aKoHaMu 06 AO u TOO).

Ml noraraeM, uto [IpobaeMHas
HopMma co3paeT u3bbITOUHOE pery-
ASITOPHOE BO3AEUCTBHE, TOPOKAA-
eT MHOJXeCTBO IIPABOBBIX PUCKOB
U IPAKTUYEeCKUX CAOSKHOCTEHN AAS
BCeX CTOPOH TPYAOBBLIX OTHOIIEHUH.

XOTs eCThb OTAeABHEIE IIPUMEPH],
korpa [Ipobaemuast Hopma oka3biBa-
AACh IIOAE3HOM'?, HO OHAa MOXKeT II0-
BAEUDb M HeollpaBAAHHLBIE HeraTUB-
HBIE IIOCAEACTBUS AN PyKoBopnTeAST
U ero paboOTOAATEAS.

I[TosToMy OBIAO OBI IleAECOO-
Opas3Ho cyllecTBeHHO pepopMUPO-
BaTh M. 2 cT. 140 TpyArOBOTrO KOAEK-
ca, BkArouad [Ipobaemuyro Hopmy,
C Y4 TOM HaKONMBIIEHCSI MPaKTUKU
U HayYHBIX IIOAXOAOB B IIEASIX YCTPa-
HEHUS UMEIOIUXCS HeAOCTAaTKOB.

A ToOKa KOMINAHWUH, Y KOTOPBIX
U3MeHseTCsI COCTaB aKIJMOHEepPOB,
YVU4aCTHUKOB, YUpPEeAUTeAel, He
AOASKHBL UTHOPUPOBATH CYIIECTBY-
olee TpeboBaHUe TPyAOBOTO KO-
AeKca, HO AOAJKHBI UCKATh IpUeM-
AeMble U HaMeHee PUCKOBaHHBIE
BApPUAHTHI €r0 UCIIOAHEHU ST, [

Lyemelyanova@aequitas.kz
www.aequitas.kz

Hacmoswasn Bepcusi cmambu
ABASieMCA COKpAujeHHOU.
Cmompume, noxaAaylicma,
NOAHRYIO Bepculo Ha UHMepHem-
pecypce www.petroleumjournal kz

3B wacmnocmu, Ilpobaemnas Hopma
NPUMEHSAACH CYygaMu B COBOKYNHOCMU C
gpyruMu HOpMAMU 3QKOHOgAMEAbCMBA,
Korga PykoBogumeau mpe6oBaAl npekpa-
WeHuss ¢ HUMU MPYgoBbIX OMHOWEHUl
Npu U3MEHeHUU COCIMABA YYACMHUKOB
KOMNQHUU.

4 Hacmosiwjass cmambsi (a) ompaxkaem
MHeHUue aBMopd, KOmopoe MOKem OmAU-
4ambCs OM MHEHUS YNOAHOMOUEHHbIX
rocygapcmpBeHHbIX OPIAHOB, Cyga U UHbIX
Auu, (6) ne moxem Oblmb pACUEHEHA B
KauecmBse 10puguieckoli KOHCyAbmayuu

UAU NPABOBOrO OCHOBAHUS GAsl NPUHS-
mus KOHKpeMHbIX peulenull no Bonpocam
Ka3aXCMAHCKOTO NPABQ, B MOM YUCA€ He

ABAsSlemcs pekoMeHgayuell no ogopmae-
HUIO, U3MEHEeHUIO UAU NPeKPaweHuo mpy-
gOBBbLX OmMHOWeRul ¢ PykoBogumeaamu.

IMoankili apxuB Bcex cmamell XypHaAaa Petroleum 3a 25 aem (2000—2024), mekcmbl 3aKOHOGAMEAbHbIX AKMOB, 79
cmamucmuka no gobblue u nepepabomxe — Ha calime www.petroleumjournal.kz



